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I. INTRODUCTION

The United States-Russian Federation Tax Treaty, entitled "Convention
Between the United States of America and the Russian Federationfor the
Avoidance of Double Taxation andthe Preventionof FiscalEvasion With Respect
to Taxes on Income and Capital,"' (Tax Treaty) was signed June 17, 1992, by
President George Bush and Russian Federation President Boris Yeltsin. The
treaty was ratified by the U.S. Senate on November 20, 1993. 3 President Bill
Clinton signed the required diplomatic notes with respect to the Tax Treaty in
early December, and the instruments of ratification were exchanged between Vice
President Albert Gore and Russian Federation Prime Minister Viktor S.
Chernomyrdin in Moscow on December 16, 1993. Thus, the treaty became
effective on January 1, 1994, except that the effective date for taxes withheld at
the source on dividends, interest, or royalties became effective February 1, 1994. 5
The Tax Treaty provides that where more favorable tax treatment was available
under the predecessor treaty, signed June 22, 1973, the taxpayer may elect for the
first year to continue to be governed by the earlier treaty.6 It should also be noted
that the former treaty remains effective for the remaining Republics of the former

1.
Convention for Avoidance of Double Taxation and Prevention of Fiscal Evasion With Respect to
Taxes on Income and Capital, June 17, 1992, U.S.-Russia, 3 TAX TRETIES (CCH) 18003 (1990) [hereinafter
Tax Treaty].
2.
Id.
3.
Robert T. Scott, United States: Business Council Opposes Russian Excess Wages Tax, Calls For
Treatieswith Other CIS Countries,9 TAX NoTS INT'L238, July 25, 1994 (News).
4.
Id.
5.
Id.
6.
Id.
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Soviet Union until such time as new treaties are concluded with those Republics. 7
The new Tax Treaty replaces the treaty that had been signed with the former
Soviet Union in 1973.8 Early reports had caused doubt that the treaty would
become effective. The U.S. Ambassador to the Russian Federation, Thomas
Pickering, suggested that the United States might delay the implementation of the
treaty because it wanted a bilateral investment treaty to become effective at the
same time.' In fact, these doubts did not materialize because the exchange of
documents took place on December 14, 1993, during Vice President Gore's visit
to Moscow. t1 The Bilateral Investment Treaty has been signed by Presidents Bush
and Yeltsin and ratified by the United States Senate. The Russian Federation
Parliament, before being dissolved following the events of September and
October 1993, did not ratify the Treaty, nor has the successor Parliament."
The Tax Treaty will significantly improve the competitive position of U.S.
firms operating in the Russian Federation, as well as provide advantages for
Russian firms operating in the United States. For example, individual Americans
are exempt from paying Russian taxes on income earned outside of the Russian
Federation.12 Russian companies which are at least thirty percent owned by U.S.
shareholders and which have a minimum of $100,000 in capital will be able to
deduct expenses for salaries and interest-a benefit-which no Russian companies
now enjoy." The obligation for withholding imposed on a Russian company for
distributions of dividends to a U.S. company or individual are reduced from
fifteen percent to five or ten percent, depending on the level of ownership. 4
Finally, certain tax exemptions may be available for a maximum of eighteen
months for U.S. construction, assembly, and natural resource exploration
projects." While other countries are expected to negotiate similar treaties with the
Russian Federation, U.S. companies have a substantial advantage under this Tax
Treaty. The treaty also provides other benefits as will be noted in greater detail
below.

7.
Id. As of September 14, 1994, tax treaties have been concluded between the United States and
Kazakhstan and Ukraine. The Taxation Committee of the U.S. Council for International Business (USCIB) of
New York has urged that treaties be negotiated with Belarus, Azerbaijian, and Kyrgyzstan, as well as Estonia,
Latvia and Lithuaina. Id.
8.
New Trea. Grants Tax Breaks to U.S. Firms, Moscow TIMES, Dec. 2, 1993, at I [hereinafter Tax
Breaks].
9.
See Amendments to Russian Foreign hzvestment Law Offer Stability of Legislation; Address Ruble
Issues, 3 RussIA AND COMMONWEALTH Bus. L. REP., Aug. 21, 1992, available in LEXIS, World Library,
Allnws File (discussing revisions to the U.S.-Russian Federation Bilateral Investment Treaty which has never
been ratified); U.S. Dept. of State, Fact Sheet: Russia, Aug. 16, 1993, available in LEXIS, World Library,
Allnws File (briefly describing the summit meeting held April 3-4, 1993 and the accomplishments of previous
summit meetings in Tokyo and Vancouver, such as the Bilateral Investment Treaty).
10.
Tax Treaty on Course For 1994, MoscowTimm, Dec. 4,1993, at 11.
11.
Id.
12.
Tax Breaks, supra note 8.
13.
Id.
14.
Id.
15.
Id.
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The Tax Treaty contains a "savings" clause which provides that a contracting
state may tax, pursuant to its domestic law, residents and citizens or former
citizens of that state. 6 Such taxation is to be in accord with the contracting state's
domestic law. Article 2 deals with the taxes covered under the Tax Treaty.' 7 With
respect to taxes imposed in the United States, the Tax Treaty addresses federal
income taxes imposed by the Internal Revenue Code excluding the accumulated
earnings tax, the personal holding company tax, the social security taxes, and
excise tax imposed with respect to the investment income of private foundations.
For the purposes of the treaty, these are referred to as "United States Tax."' 8 For
the Russian Federation, the treaty covers taxes on profits and income provided for
in the decrees "on taxes on profits for enterprises and organizations," "on taxation
of income from banks," "on taxation of income from insurance activities," and
"on the income tax on individuals," all of which are hereinafter referred to as the
"Russian Federation Tax."' 9 The Tax Treaty also applies to any substantially
similar taxes imposed following the signing of the Tax Treaty, which supplement
existing taxes or are enacted in place of existing taxes which includes taxes that
are substantially similar to those currently imposed by one contracting state, but
not by the other contracting state, and which are subsequently imposed by the
other state.20 The competent authorities of the contracting states are to notify each
other if there are any significant changes in the tax regime of the respective
contracting states. 2' The Tax Treaty also applies to any tax on capital as described
in the Tax Treaty,22 but only if such a capital tax is pursuant to federal
legislation.2Y
The practitioner should be aware that, notwithstanding the Supremacy Clause
and Article II of the Constitution, it is well established that laws enacted by the
Congress, signed by the President, will override prior tax treaty provisions.24
16.
Tax Treaty. supra note 1, art. 1,para. 3.
17.
The following articles of the Tax Treaty address benefits thAt shall be conferred by a contracting
state notwithstanding the provisions of Article 1,para. 3: Article 7, para.2 (dealing with adjustments to income
in cases where persons participate directly or indirectly in the management, control or capital of other persons),
Article 17, para. b (dealing with pensions), Article 22 (addressing relief from double taxation), Article 23
(dealing with non-discrimination), Article 24 (providing for a mutual agreement procedure), Article 16
(addressing government service), Article 18 (providing for the tax treatment of students, trainees and
researchers), and Article 26 (dealing with the tax treatment of members of diplomatic missions and consular
officers for individuals who are neither citizens of that state nor, in the case of the United States of America,
individuals having immigrant status therein).
18.
Tax Treaty, supra note 1, art. 2, para. 1(a).
19.
Id. para. 1(b).
20.
Id. para. 2.
21.
Id.
22.
Id. para.3.
23.
Id.
24.
The Supremacy Clause states that "[tihe Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; and all the Treaties made, or which shall be made, under the Authority of the
United States, shall be the Supreme Law of the Land." U.S. CONST. art. VI, § 2. Article II of the Constitution
provides, with respect to the powers of the President, that the President "shall have the Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senate shall concur ....
"U.S.
CONST. art. II, § 2, cl.
2. For an excellent discussion of the Doctrine of Treaty Override, see Is the 19th Century
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This article provides a comprehensive overview of the Tax Treaty and
highlights the key provisions.' Moreover, the article compares the Tax Treaty
and existing U.S. treaty practice.2 6 The author's prognosis for the future is also
discussed.27 Lastly, the author presents the pertinent provisions of the Tax Treaty
and the corresponding Protocol.28
I. KEY PROVISIONS OF THE U.S.-RussIAN FEDERATION TAx TREATY
A. Definitions

Article 3 of the Tax Treaty provides general definitions, the most important of
which include: the United States,29 Russia,30 person,31 company,32 international
6
35
traffic, 33 capital,' competent authority, and Resident of a Contracting State

Doctrine of Treaty Override Good Lawfor Modern Day Tax Treaties?, 47 TAX LAW. 867 (1994).
25.
See infra notes 29-48 and accompanying text.
26.
See infra notes 49-59 and accompanying text.
27.
See infra Part IV.
28.
See infra notes 60-108 and accompanying text.
29.
Tax Treaty, supra note 1, art. 3, para. I (b).
The term "United States" means the United States of America, but does not include
Puerto Rico, the Virgin Islands, Guam, or any other United States possession or
territory. When used geographically, the term "United States" includes the territorial
sea, and also the economic zone and continental shelf in which the United States may
exercise sovereign rights and jurisdiction in accordance with international law, and in
which tax legislation of the United States is in force.
Id.
30.
Id. para. 1(c).
The term "Russia" refers to the Russian Federation. When used in a geographical sense,
the term "Russian Federation" or "Russia" includes the territorial sea, and also the
economic zone and continental shelf in which the Russian Federation, for certain
purposes, may exercise sovereign rights and jurisdiction in accordance with
international law, and in which the tax legislation of the Russian Federation is in force.
Id.
31.
Id. para. l(d) provides that "[the term.'person' means an individual, an estate, a trust, a partnership,
a company, and any other body of persons."
32.
Id. para. 1(e) provides that "[t]he term 'company' means any entity which is treated as a body
corporate for tax purposes. For Russia this term includes a joint stock company, a limited liability company
or any other legal entity or other organization which is liable to a tax on its profits."
33.
Id. para. l(f) provides that "[t]he term 'international traffic' means any transport by a ship or aircraft, except when such transport is solely between places in one of the Contracting states."
34.
Id. para. 1(g) provides that [t]he term 'capital' means moveable and real property, and includes (but
is not limited to) cash, stock or other evidence of ownership rights, notes, bonds or other evidence of
indebtedness, and patents, trademarks, copyrights, and other like right or property."
35.
Id. para. 1(h) provides that "[t]he term 'competent authority' means: (i) in the United States: the
Secretary of Treasury or his authorized representative; and (ii) in Russia: the Ministry of Finance of the Russian
Federation or its authorized representative."
36.
Id. art. 4, para. 1.
[Tihe term "Resident of a Contracting State" means any person who, under the laws of
that State, is liable to tax therein by reason of his domicile, residence, citizenship, place
of incorporation, or any other criterion of a similar nature. However, this term does not
include any person who is liable to tax in that State in respect only of income from
sources in that State or capital situated therein. In the case of income derived by a
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B. Determinationof Residency
Residency shall be determined in the following manner:
(a) he shall be deemed to be a resident of the State in which he has a
permanent home available to him; if he has a permanent home available to
him in both States, he shall be deemed to be a resident of the State with
which his personal and economic relations are closer (center of vital
interests);
(b) if the State in which he has his center of vital interests cannot be determined, or if he does not have a permanent home available to him in either
State, he shall be deemed to be a resident of the State in which he has an
habitual abode;
(c) if he has an habitual abode in both States or in neither of them, he shall
be deemed to be a resident of the State of which he is a citizen;
(d) if each state considers him as its citizen or if he is a citizen of neither
of them, the competent authorities
of the Contracting State shall settle the
37
question by mutual agreement.
If a company is defined as a resident of both contracting states, the competent
authorities of the contracting states have the responsibility to negotiate a
conclusion as to the residence of the company? 8 However, if the competent
authorities are not able to reach an agreement, the company is to be treated as a
resident of neither contracting state for the purposes of deriving benefits from the
Tax Treaty.39 This is extremely important for planning purposes since a company
unable to avail itself40of the treatment provided by the treaty will be denied the
benefits of the treaty.
If the person subject to taxation is a partnership, estate, or trust, and is a
resident of both contracting states, the competent authorities are instructed to
settle the residency issue by mutual agreement and determine the manner in
which the Tax Treaty will be applied to such persons.4! '
C. PermanentEstablishmentDefined
For purposes of this Convention, the term "permanent establishment" means
a fixed place of business through which a resident of a Contracting State,

partnership, trust, or estate, residence is determined in accordance with the residence of
the person liable to tax with respect to such income.
Id.
37.
38.
39.
40.
41.

Id. para. 2(a)-(d).
Id. para. 3.
Id.
Id.
Id. para. 4.
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whether or not a legal entity, carries on business activities in the other
Contracting State.42
The term "permanent establishment" includes: a place of management, a
branch, an office, a factory, a workshop, and a mine, an oil or gas well, a quarry,
or any other place of extraction of natural resources.43 In addition, "a building site
or construction, installation or assembly project, or an installation or drilling rig
or ship used for the exploration or exploitation of natural resources, constitutes
a permanent establishment only if it is in existence for more than [eighteen]
months."

Notwithstanding the preceding provisions of this Article, the following kinds
of activity of a person who is a resident of one Contracting State will not be
treated as carried on in the other Contracting State through a permanent
establishment:
(a) the use of facilities solely for the purpose of storage, display, or
delivery of goods or merchandise belonging to this person;
(b) the maintenance of a stock of goods or merchandise belonging to this
person solely for the purpose of storage, display, or delivery;
(c) the maintenance of a stock of goods or merchandise belonging to this
person solely for the purpose of processing by another person;
(d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or for collecting information, for this
person;
(e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for this person, any other activity of a preparatory or auxiliary
character;
(f) the maintenance of a fixed place of business by this person. solely for
the purpose of facilitating the conclusion of, or for the mere signing of,
contracts in the name of this person concerning loans or the delivery of
goods or merchandise or technical services;
(g) the maintenance of a fixed place of business solely for any
combination of the activities [described above]. 5
A resident of a contracting state who carries on activities in the other
contracting state through an agent is also deemed to have a permanent
establishment in that other state as long as the focus is on the actions the agent
undertakes for that person, and the agent has the authority to: conclude contracts
in that other state in the name of that person; habitually exercises such authority;

42.
43.
44.
45.

Id. art. 5, para. 1.
Id. para. 2(a)-(f).
Id. para. 3.
Id. art. 4.
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is not an agent of an independent status to whom the provisions of Article 5,
paragraph 6 apply;' and is active in matters beyond those mentioned in Article
5, paragraph 4.47
The fact that a company which is a resident of a Contracting State controls
or is controlled by a company which is a resident of the other Contracting
State, or which carries on business in that other state (whether through a
permanent establishment or otherwise), shall not of itself make either
company a permanent establishment of the other.48

II. THE TAX TREATY MEASURED

AGAINST

U.S. TREATY PRACTICE

Generally, the Tax Treaty follows the U.S. Model Treaty. 49 However, there are
a number of differences, the most significant of which will be noted below. There
are a number of significant differences in the new Tax Treaty from the 1973 Tax
Treaty, which predated the creation of the U.S. Model Treaty in 1981 .5 While the
predecessor U.S.-U.S.S.R. Treaty precluded the restriction right upon a treaty
country to tax its own citizens, the U.S.-Russian Federation Treaty employs a
more standard savings clause which, subject to certain exceptions, does not
preclude the taxation, by either of the parties to the treaty, of that nation's own
residents or nationals."'
The Tax Treaty does not preclude the U.S. excise tax paid on insurance premiums where such premiums are paid to a foreign insurer. Although many U.S.
from the former U.S.-U.S.S.R.
treaties follow tlis Tax Treaty, it is a departure
52
Treaty and the U.S. Model Tax Treaty.
The Tax Treaty provides that a corporate dual resident is to be treated as a
resident of one of the subscribing countries only if the competent authorities so
agree, but if the competent authorities are not able to agree, the treaty provides
that the company is to be treated as a resident of neither country and, therefore,
not entitled to treaty benefits, unlike the Model Treaty 3

46.

Id. art. 5, para. 6.
A resident of a Contracting State shall not be deemed to have a permanent establishment
in the other Contracting State merely because it carries on business in that other state
through a broker, general commission agent, or any other agent of an independent
status, provided that such persons are acting in the ordinary course of their business.

47.
48.

Id. para. 5.
Id. para. 7.

Id.

49.

(CCH)
50.
51.

For a comprehensive analysis, see Senate Foreign Relations Committee Report, 3 TAX TREATIES

8040 (1990).
Treasury Department Model Income Tax Treaty, 1 TAX TREATIES (CCH) 221 (1990).
U.S. Senate Foreign Relations Committee, U.S. Senate ForeignRelations Committee Report on the

1992 U.S.-Russia Income Tax Treaty and Protocol,TAX NoTEs TODAY, Nov. 24, 1993, available it LEXIS,
Fedtax Library, Tnt File [hereinafter U.S. Senate].
52.

Id.

53.

Id.; see Tax Treaty, supra note 1, art. 4, para. 3.
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The Tax Treaty provides that the operation from a fixed place of business by
a person solely for the purpose of negotiating, concluding, or signing contracts
in that person's name, negotiating loans, or delivering goods or merchandise for
technical services is an activity that is not to be treated as carried on through a
permanent establishment. Model treaties do not specifically address this type of
activity.'
While the U.S.-U.S.S.R. Treaty provided no restrictions on the taxation of
income from real property by the country in which the property was located, the
U.S.-Russian Federation Treaty follows the U.S. Model Treaty provisions permitting taxation of income by the country in which the property is located and
furthermore, providing that investors in real property in a country not of their
residence must be permitted to elect to be taxed on the investment on a net basis.55
The U.S.-U.S.S.R. Treaty was drafted well before the branch profits tax
became a significant issue as a matter of U.S. tax policy and, therefore, the
predecessor treaty did not limit the U.S. branch profits tax. However, the U.S.Russian Federation Treaty permits the United States to impose the branch profits
tax, but limits it to a rate not exceeding five percent. 56
The treaty, following the U.S. Model Treaty, provides for the taxation of pensions only by the resident's country and for the taxation of social security benefits
only in the source country. 57 The U.S.-U.S.S.R. Treaty generally provided no
relief from double taxation. The U.S.-Russian Federation Treaty provides that
each country is to allow its residents a credit for income taxes imposed by the
other party to the treaty with the credits to be limited in accordance with the
internal law of that country as may be in effect from time to time 8
Robert T. Scott, Chairman of the Committee on Taxation for the United States
Council for International Business (USCIB), U.S. affiliate of the International
Chamber of Commerce (ICC), indicates that the U.S.-Russian Federation Tax
Treaty has a number of benefits for U.S. businesses:
(A) Stability - Tax treaties provide a stable business environment and a
reasoned procedure for resolving differences which may arise between the
interpretation and/or application of tax rules extant under the law of the
Russian Federation as viewed by Western companies operating in Russia
and the Russian government.
(B) Credibility - The Mutual Agreement Procedure (Competent Authority
Process) and the exchange of information provisions create a basis of
credibility on the part of the Russian Federation tax authorities that
arguments propounded by foreign investors directly or indirectly through the

54.
55.
56.

U.S. Senate, supra note 51; see Tax Treaty, supra note 1, art. 5, para. 4(f).
U.S. Senate, supra note 51; see Tax Treaty, supra note 1, art. 9, para. 4.
U.S. Senate, supranote 51; see Senate Foreign Relations Committee Report, supra note 49.

57.

U.S. Senate, supra note 51.

58.

Id.
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competent authority process can be measured against international standards
of taxation which exist in the United States or other OECD companies.
(C) Promote Broader U.S. Policy Interests - The United States-Russian
Federation Tax Treaty provides a more stable economic environment, increasing the confidence of the United States business community with
respect to transactions and investments within the Russian Federation which
will enhance U.S. trade and investment flows between the United States and
Russia.
(D) Competitiveness - Because the United States-Russia Federation Tax
Treaty was one of the first signed into law among OECD member nations,
U.S. companies should have a comparative advantage with respect to transactions and investments in Russia. For the longer term, as other OECD
nations conclude tax treaties with Russia, a United States-Russian Federation
Tax Treaty is indispensable to maintaining the competitive position for
United States companies.
(E) Creditability - The most important benefit of a Tax Treaty is that the
taxes imposed by one signatory be creditable against the taxes imposed by
the other signatory, thereby eliminating or diminishing the impact of double
taxation5 9
IV. CONCLUDING REMARKS

The U.S.-Russian Federation Tax Treaty, is a significant step forward in the
economic relationships between the United States and the Russian Federation.
One should certainly hope that United States trade law is soon brought into line
with developments in the area of taxation.
The Tax Treaty does not resolve all of the problems which will confront U.S.
companies seeking to do business in the Russian Federation, but having a competent authority process available should facilitate the resolution of problems.
Notwithstanding the problems of complexity non-compliance with which U.S.
companies are faced in the United States system of taxation, generally, U.S. enterprises with long-term perspectives tend to be good citizens and fulfill their
responsibilities pursuant to the Russian tax system. This may in fact place the
U.S. company doing business in the Russian Federation at a competitive
disadvantage to the extent that other non-Russian enterprises conduct their
transactions without regard to obligations arising under the Russian tax system.

59.

94 TNI Business Council Opposes Russian Excess Wages Tax, Calls ForTreatieswith OtherCIS

Countries, 94 TAX NoTEs IN'L 136-22, July 15, 1994 (quoting a letter from Robert T. Scott, Chairman,
Committee on Taxation, U.S. Council for International Business (USCIB), to the Honorable Cynthia G.
Beerbower, International Tax Counsel, U.S. Department of the Treasury, Washington D.C.). Scott then goes
on to note that the U.S.-Russian Federation Tax Treaty does not provide a sound guarantee that Russian taxes
will be creditable. Id. Scott notes that the treaties with Kazakhstan and Ukraine establish firmer assurances that
taxes will be creditable. Id.
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For the next few years, it will be necessary for a degree of comity to exist
between: Western enterprises which are seeking to do business in the Russian
Federation and are faced with onerous rates of taxation; the Russian Federation
Ministry of Finance; the Russian Federation Tax Service; the U.S. Treasury; and
the U.S. Internal Revenue Service. All must work together to create a tax
environment which will result in an economic reality favorable to foreign
investment. Clearly, the new generation of businessmen in the Russian Federation
is well aware of this need for cooperation and one hopes that the message is
conveyed to the Russian Federation government.
V. PERTINENT PROVISIONS OF THE TAX TREATY AND PROTOCOL

A. The Taxation of Various Forms of Income
1.

Taxation of Business Profits

1. The business profits of a resident of a Contracting State shall be
taxable only in that state unless the resident carries on or has carried on
business in the other contracting state through a permanent establishment
situated therein. If the resident carries on, or has carried on business as
aforesaid, the business profits of the resident may be taxed in the other State
but only to the extent attributable to the assets or activities of that permanent
establishment.
2.
Subject to the provisions of paragraph 3, where a resident of a
Contracting State carries on or has carried on business in the other
contracting state through a permanent establishment situated therein, there
shall in each contracting state be attributed to that permanent establishment
the business profits which it might be expected to make if it were a distinct
and independent person carrying on the same or similar activities under the
same or similar conditions.
3.
In determining the business profits of a permanent establishment, there
shall be allowed as deductions expenses which are incurred for the purposes
of the permanent establishment. There shall be allowed a reasonable
allocation, between a resident of a Contracting State and its permanent
establishment situated in the other Contracting State, of properly
documented expenses. Such allocable expenses include executive -and
general administrative expenses, research and development expenses,
interest, and charges for management, consultancy, or technical assistance,
whether incurred in the state in which the permanent establishment is
situated or elsewhere. The business profits attributed to a permanent
establishment shall be determined by the same method every year unless
there is a good and sufficient reason to the contrary.
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4.
No business profits shall be attributed to a permanent establishment of
a person who is a resident of one Contracting State by reason of the mere
purchase by the permanent establishment of goods or merchandise for that
person.
5.
For the purposes of this Article, the term "business profits" includes,
for example, profits from manufacturing, mercantile, agricultural, forestry,
fishing, transportation, communication, or extractive activities, from the
rental of tangible movable property, and from the furnishing of services of
another person. It does not include income received by an individual for his
performance of personal services (either as an employee or in an
independent capacity). Income of an individual from the performance of
services as an employee is dealt with in Article 14 (Income from
Employment). Income of an individual from the performance of services in
an independent capacity is dealt with in Article 13 (Independent Personal
Services).
6.
Where business profits include items of income that are dealt with
separately in other Articles of the Tax Treaty, the provisions of those
Articles shall not be affected by the provisions of this Article. 60
Under Article 6, a contracting state's right to impose taxes on a resident of the
other contracting state extends only to profits attributable to a permanent
establishment in the first state.61
A resident of the other state may earn income from more than one
investment or activity; under Article 6, income from any particular
investment or activity, whether from a source in the first state or elsewhere,
must be separately tested to determine whether it may be included in profit
attributable to a permanent establishment in the first state.
Whether profits are attributable to a permanent establishment is determined
on the basis of the actual information about an investment. In particular,
profits are attributable to a permanent establishment only if the profits are
derived from the assets employed by, or the activities engaged in by, the
permanent establishment. Profits derived from other assets or activities are
not attributable to the permanent establishment.6 2

60.
Tax Treatysupranote 1, art. 6.
61.
Protocol to the US-Russian Federation Convention for Avoidance of Double Taxation and
Prevention of Fiscal Evasion With Respect to Taxes on Income and Capital, 3 TAX TREAT.rs (CCH) 1 8004
(1990), para. 1(a) [hereinafter Protocol].
62.
Id.
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The following examples illustrate this distinction:
EXAMPLE 1

A resident of a Contracting State is engaged in the other Contracting State
in a construction project. The duration of the construction is four years.
Under paragraph 3 of Article 5 a construction site which lasts for more than
18 months constitutes a permanent establishment in the other State, and
profits derived from the construction activities are therefore liable to a tax
in that other State. The resident simultaneously sells equipment for another
project owned by the same customer. The signing (but not the negotiation)
of the contract for the sale of equipment takes place in the other state. Under
paragraph 4 f) of Article 5, the mere signing of contracts in the other State
in one's own name does not constitute a permanent establishment. Profits
derived from the sales of equipment shall not be liable to tax in that other
State. 63
EXAMPLE 2
A company resident in a Contracting State is engaged in oil and gas
exploration, development and production activities on a worldwide basis.
The company is producing oil and gas through a well located in the other
Contracting State. The company is also engaged in exploration in the other
State. The exploration activities are not carried on at the site of the well, are
not conducted by the employees of the well site, do not use assets from the
well site and are concluded within 18 months. The company also
occasionally rents drilling equipment not currently being used in its
exploration activities to third parties for use in the other State. Under
paragraph 2 f) of Article 5, the well located in the other State is a permanent
establishment; the profits attributable to that permanent establishment may
be taxed by the other State. Under paragraph 3 of Article 5, the exploration
activities do not constitute a permanent establishment in the other State, and
the expenses associated with such activities may not be deducted in
determining the profits from the well taxable in the other State. The rental
of the drilling equipment does not constitute a permanent establishment in
the other state, and the income from such rental is not derived from the
assets or activities of the well site. The rental income is therefore not taxable
in the other state.
(b) A resident of a Contracting State maintaining a permanent
establishment in the other Contracting State may also maintain offices in

63.
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other countries, including a home office in the first State and offices in third
countries. In computing the profits of the permanent establishment, properly
substantiated payments to third parties by the home office or by offices in
third countries should be taken into account to the extent such payments
relate to the assets or activities of the permanent establishment, or to the
extent that such payments relate to the assets or activities of the resident as
a whole and are reasonably allocable to the permanent establishment. It is
not necessary that such payments actually be reimbursed by the permanent
establishment to the home office or the offices in third country.
(c) Under paragraph 3, the Russian Federation agrees that there shall be
allowed to a permanent establishment, in computing the tax payable on its
profit or income, a deduction for interest, whether paid to a bank or another
person, and without regard to the period of the loan. The deduction may not
exceed the limitation under Russian tax law, as long as the limitation is not
less than the London Inter-bank Offered Rate (LIBOR) plus a reasonable
risk premium to be provided for in the loan agreement.
(d) It is understood that the documentation of expenses claimed as
deductions by a permanent establishment pursuant to the provisions of paragraph 3 need not be submitted with the tax return, but must be made
available by the taxpayer on the request of the tax authorities. 4
a. Adjustments to Income In Cases When Persons Participate,
Directly or Indirectly, in the Management, Control or Capitalof
Other Persons
1.

Where:

(a) person who is a resident of a Contracting State participates directly or
indirectly in the management, control or capital of a person which is a
resident of the other Contracting State; or
(b) the same persons participate directly or indirectly in the management,
control or capital of a resident of a Contracting State and any other person;
and in either case conditions are made or imposed between the two persons
in their commercial or financial relations which differ from those which
would be made between independent persons, then any income which would
have accrued to one of the persons, but by reason of those conditions has not
so accrued, may be included in the income of that person and taxed
accordingly.

64.
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2.
Where, in accordance with the provisions of paragraph 1, income
which has been included by a Contracting State in the income of a person is
later also included by the other Contracting State in the income of another
person, then the first State shall make a correlative adjustment to the amount
of tax charged to the first person by such income. In determining this
adjustment, due regard shall be paid to the other provisions of this
Convention, and the competent authorities of the contracting states shall
consult each other as necessary.
3.
The provisions of paragraph 1 shall not limit either Contracting State
in applying its domestic law to make adjustments to income, deductions,
credits, or allowances between persons, whether or not residents of a
Contracting State, when necessary to prevent
evasion of taxes or to clearly
65
reflect the income of any such persons.
2. Taxation of Income from InternationalTransport
1. Income of a resident of a Contracting State from the operation of ships
or aircraft in international traffic shall be taxable only in that state.
2.
Income of a resident of a Contracting State from the following
activities shall be taxable in that State:
a) income from the rental of ships or aircraft operated in international
traffic by the lessee;
b) income from the rental of ships and aircraft, whether or not operated
in international traffic, if such rental activity is incidental to the operation
of ships or aircraft in international traffic by the lessor; and
c) income (including demurrage) from the use, or rental for use, of containers in international traffic (including trailers, barges, and related equipment for the transport of containers).
3.
The provisions of paragraphs 1 and 2 shall also apply to income from
participation in a pool, a joint business, or an international transportation
agency.66

65.
66.
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3. Taxation of Income from Real Property
1. Income derived by a resident of a Contracting State derived from real
property (including income from agriculture or forestry) situated in the other
Contracting State may be taxed in that other state.
2. For purposes of this Convention, the term "real property" includes any
interest owned or held in tenancy by any individual or any legal entity in
land, unsevered products of land as well as any fixture built on that land
(buildings, structures, etc.) and other property considered real property under
the law of the contracting state in which the property in question is situated.
Ships, boats, and aircraft are not considered real property.
3.
The provisions of paragraph 1 shall apply to income derived from the
direct use, leasing, or use in any other form of real property.
4.
A resident of a Contracting State who is liable to tax in the other
Contracting State on income from real property situated in that other State
may elect, subject to the procedures of the domestic laws of that other State,
to compute the tax on such income on a net basis as if such income were
attributable to a permanent establishment in that other State. Any such
election shall be binding for the taxable year of the election and all
subsequent taxable years unless revoked pursuant to the procedures under
the domestic laws of the Contracting State in which the property is
situated.67
4. Taxation of Dividends
1. Dividends that are paid by a company which is a resident of a
Contracting State and that are beneficially owned by a resident of the other
Contracting State may be taxed in that other state.
2.
However, such dividends may also be taxed in the first Contracting
State according to the laws of that state, but the tax so charged shall not
exceed:
a) 5 percent of the gross amount of the dividends if the beneficial owner
is a company which owns at least 10 percent of the voting stock (or, in the
case of Russia, if there is no voting stock, at least 10 percent of the statutory
capital) of the company paying the dividends; and
b) 10 percent of the gross amount of the dividends in all other cases.

67.
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This paragraph shall not affect the taxation of the company in respect of the
profits out of which the dividends are paid.
3.
The term "dividends" as used in this Article means income from shares
or other rights, not being debt-claims, participating in profits, as well as
income from other corporate rights which is subject to the same taxation
treatment as income from shares by the laws of the State of which the
company making the distribution is a resident. The term "dividends" also
includes income from arrangements, including debt obligations, carrying the
right to participate in profits, to the extent so characterized under the law of
the Contracting State in which the income arises. In the case of Russia, this
term includes income transmitted abroad to the foreign participants of an
enterprise with foreign investments created under the laws of the Russian
Federation.
4.
The provisions of paragraphs I and 2 shall not apply if the beneficial
owner of the dividends, being a resident of a Contracting State, carries on or
has carried on business in the other Contracting State, of which the company
paying the dividends is a resident, through a permanent establishment
situated therein, or performs or has performed in that other State independent
personal services from a fixed base situated therein, and the dividends are
attributable to such permanent establishment or fixed base. In such a case the
provisions of Article 6 (Business Profits) or Article 13 (Independent
Personal Services), as the case may be, shall apply.
5.
A company which is a resident of a Contracting State and which has
a permanent establishment in the other Contracting State, or which is subject
to tax on a net basis in that other State pursuant to Article 9 (Income from
Real Property) or paragraph 3 of Article 19 (Other Income) may be subject
to taxation in that other State to a tax in addition to the tax on profits. Such
tax, however, may not exceed 5 percent of the portion of the profits of the
company subject to tax in the other Contracting
State which represents the
68
"dividend equivalent amount" of such profits.
With regard to Article 10, the term "dividend equivalent amount," as used
in paragraph 5, refers to the portion of the profits of a permanent
establishment subject to a tax under Article 6 (Business Profits), or that
portion of the profits of a resident of one State subject to tax on a net basis
in the other State under Article 9 (Income from Real Property) or paragraph
3 of Article 19 (Other Income), that is comparable to the amount that would
be distributed as a dividend if such income were earned by a locally

68.
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incorporated subsidiary. In the case of the United States, the term "dividend
equivalent amount" shall have the same meaning that it has under the law of
the United States as it may be amended from time to time without changing
the general principle of this paragraph 2(b) of the Protocol 9
5. Taxation of Interest
1. Interest derived and beneficially owned by a resident of a contracting
state may be taxed only in that state.
2.
The term "interest" as used in this Convention means income from
debt-claims of every kind, unless described in paragraph 3 of Article 10
(Dividends), and in particular, income from government securities, and
income from bonds or debentures, including premiums or prizes attaching
to such securities, bonds, or debentures, as well as all other income that is
treated as income from money lent by the taxation law of the Contracting
State in which the income arises.
3.
The provisions of paragraph 1 shall not apply if the beneficial owner
of the interest, being a resident of a Contracting State, carries on or has
carried on business in the other Contracting State through a permanent
establishment situated therein, or performs or has performed in that other
State independent personal services from a fixed base situated therein, and
the interest is attributable to such permanent establishment or fixed base. In
that case the provisions of Article 6 (Business Profits) or Article 13
(Independent Personal Services), as the case may be, shall apply.
4.
Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the interest, having regard to the debt claim for which it is paid,
exceeds the amount which would have been agreed upon by the payer and
the beneficial owner in the absence of such relationship, the provisions of
this Article shall apply only to the last- mentioned amount. In such a case the
excess part of the payments will remain taxable according to the laws of
each Contracting State, due regard being had to the other provisions of the
Convention. 0
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Notwithstanding the provisions of Article 11, paragraph 1, the United States
may tax an excess inclusion with respect to a Real Estate Mortgage Interest
Conduit (REMIC) in accordance with its domestic law!'
6. Taxation of Royalties
1.
Royalties derived and beneficially owned by a resident of a contracting
state are taxable only in that state.
2.
The term "royalties" as used in this Convention means payments of
any kind received as consideration for the use of, or the right to use, any
copyright of literary, artistic, or scientific work, including computer
programs, video cassettes, and cinematograph films and tapes for radio and
television broadcasting; any patent, trademark, design or model, plan, secret
formula or process, or other like right or property; or information concerning
industrial, commercial, or scientific experience or ("know-how").
3.
The provisions of paragraph 1 shall not apply if the beneficial owner
of the royalties, being a resident of a Contracting State, carries on or has
carried on business in the other Contracting State through a permanent
establishment situated therein, or performs or has performed in that other
State independent personal services from a fixed base situated therein, and
the royalties are attributable to such permanent establishment or fixed base.
In that case the provisions of Article 6 (Business Profits) or Article 13
(Independent Personal Services), as the case may be, will apply.
4.
Where, by reason of a special relationship between the payer and the
beneficial owner or between both of them and some other person, the
amount of the royalties, having regard to the use, right, or information for
which they are paid, exceeds the amount which would have been agreed
upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of Article shall apply only to the last-mentioned
amount. In such case the excess part of the payments will remain taxable
according to the laws of each Contracting State, due regard being had to the
other provisions of the Convention.7 2

71.
Protocol, supra note 61, para. 3. See generally BARRON'S FINANCE & INVESTMENT HANDBOOK,
Hauppage, New York: Barron's Educational Series, Inc., 1990. REMIC is the acronym for a Real Estate
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With respect to obtaining the reduced rate of withholding permitted under the
Treaty on payments from Russia, a certification of residence, entitled an
appostille,.3 is required with respect to payments from a Russian payor to a
United States resident payee.74 Under the provisions of most United States
treaties, certification that the payee is a U.S. person eligible for a reduced treaty
withholding rate is provided by the United States Internal Revenue Service Center
in Philadelphia. Arthur Andersen recently reported an instance in which such
certification was rejected by the Russian government with the notation for an
additional requirement of an appostille executed pursuant to provisions of the
Hague Convention. 5 The matter was resolved by the Philadelphia Service Center
issuing its normal certification which was sent to the Internal Revenue Service
(IRS) national office where the Treasury Seal was applied as required by the State
Department. 6 In turn, the State Department applied the appostille certification
pursuant to the Hague Convention.!
7. Taxation of Income from IndependentPersonalServices
1. Income derived by an individual who is a resident of a Contracting
State from the performance of independent personal services shall be taxable
only in that State, unless
(a) such services are performed or were performed in the other
Contracting State; and
(b) the income is attributable to a fixed base which the individual has or
had regularly available to him in that other State; and
(c) the individual is present or was present in that other State for a period
or periods exceeding in the aggregate 183 days in the calendar year.
In such a case the income attributable to that fixed base may be taxed in that
other State in accordance with principles similar to those of Article 6
(Business Profits) for determining the amount of business profits and
attributing business profits to a permanent establishment.
The term "independent personal services" includes, in particular,
independent scientific, literary, artistic, educational or teaching activities, as

73.
The appostille is found in the Hague Convention. Convention Abolishing the Requirement of
Legalization for Foreign Public Documents, Oct. 5, 1961, T.I.A.S. No. 10072, 33 U.S.T. 883.
74.
Scott C. Antel et al., Russia. Obtaining 'Appostille' Residence Certification for Reduced
Withholding Under U.S.-Russia Tav Treaty Proves Problematic, 8 TAX NoTEs INTVL 1704, June 27, 1994
(New). In the absence of the required certification, the Russian payor would be required to withhold the full
statutory rate of tax. Id. The certification is to be filed annually in advance of the payment. Id. If the taxes are
withheld, the payee may seek a refund from the Russian government, the payment of which is questionable
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75.
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well as the independent services7 8of physicians, lawyers, engineers,
architects, dentists, and accountants.
With regard to Article 13, taxes withheld at the source in a Contracting State
at the rates provided by domestic law are to be refunded in a timely manner on
application by the taxpayer if the right to collect the said taxes is limited by the
provisions of the Convention, including Article 13!'
8. Taxation of Incomefrom Employment
1. Subject to the provisions of Articles 15 (Directors' Fees), 16
(Government Service), and 17 (Pensions), salaries, wages, and other similar
remuneration derived by a resident of a Contracting State as a result of
employment shall be taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment is so exercised,
remuneration derived therefrom may be taxed in that other State.
2.
Notwithstanding the provisions of paragraph 1, remuneration derived
by a resident of a Contracting State in respect of employment exercised in
the other Contracting State will be taxable only in the first-mentioned state
if all of the following conditions are met:
a) the recipient is present in the other State for a period or periods
not exceeding in the aggregate 183 days in the calendar year
concerned;
b) the remuneration is paid by, or on behalf of, an employer who is
not a resident of the other State; and
c) the remuneration is not borne by a permanent establishment or
a fixed base which the employer has in the other State.
3.
Remuneration derived by a resident of a Contracting State that would
otherwise be taxable in the other Contracting State under the preceding
provisions of this Article may be taxed only in the first-mentioned State
when the remuneration is in respect of:
a) employment as a member of the regular complement of a ship or
aircraft operated in international traffic; or
b) employment directly connected with a place of business which
is not a permanent establishment under paragraph 3 of Article 5
(Permanent Establishment), but only if such resident is present in the
other State for a period not exceeding 12 consecutive months; or
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c) technical services directly connected with the application of a
right or property giving rise to a royalty, as defined in paragraph 2
of Article 12 (Royalties), if such services are provided as part of a
contract granting the use of the right of property."
With regard to Article 14, it is understood, with respect to subparagraph (b)
of paragraph 3, that temporary absences of less than one month will be
disregarded for purposes of measuring the 12 consecutive month period. It
is further understood that an individual described in subparagraph (b) may
be employed at more than one such place of business.8'
9. Taxation of Directors'Fees and SimilarPayments
Directors' fees and similar payments derived by a resident of a Contracting
State in his capacity as a member of the board of directors or similar body
of a company which is a resident of the other Contracting State may be taxed
in that other State. 2
10. Taxation of Income from Government Service
1. Remuneration, excluding a pension, paid from the public funds of a
Contracting State, a political subdivision, or local authority of the United
States or any republic or local authority of Russia to an individual for
services rendered in the discharge of functions of a governmental nature
shall be taxable only in that State. However, such remuneration will be
taxable only in the other Contracting State if the services are rendered in that
State and the individual is a resident of that State who:
a) is a citizen of that State; or
b) did not become a resident of that State solely for the purpose of
rendering the services.
2.
Any pension paid from the public funds of a Contracting State, a
political subdivision, or local authority of the United States, or any republic
or local authority of Russia to an individual for services rendered to that
State, subdivision, authority, or republic will be taxable only in that
Contracting State. However, such pension is taxable only in the other
Contracting State if the individual is a resident of, and a citizen of, that other
Contracting State.
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3.
Notwithstanding the provisions of paragraphs 1 and 2, the provisions
of Article 13 (Independent Personal Services), Article 14 (Income from
Employment), or Article 17 (Pensions), as the case may be, shall apply to
remuneration paid in respect of services rendered in connection with a
business.'
11. Taxation of Pensions
Subject to the provisions of Article 16 (Government Service):
a) pensions and other similar remuneration derived and beneficially
owned by a resident of a Contracting State in consideration of past
employment may be taxed only in that State; and
b) Social security benefits and other public pensions paid by a
Contracting State may be taxed only in that state."
12. Taxation of Income of Students, Trainees,and Researchers
1. An individual who is a resident of a Contracting State at the beginning
of his visit to the other Contracting State and who is temporarily present in
that other state for the primary purpose of:
a) studying at a university or other accredited educational institution
in that other state, or
b) securing training required to qualify him to practice a profession
or professional specialty, or
c) studying or doing research as a recipient of a grant, allowance, or
other similar payments from a governmental, religious, charitable,
scientific, literary, or educational organization,
shall be exempt from tax by that other State with respect to payments from
abroad for the purpose of his maintenance, education, study, research, or
training, and with respect to the grant, allowance, or other similar payments.
2.
The exemption in paragraph 1, shall apply only for such period of time
as is ordinarily necessary to complete the study, training, or research, except
that no exemption for training or research will extend for a period exceeding
five years.
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3.
This Article 18 shall not apply to income from research if such
research is undertaken not in the public interest, but primarily for the private
benefit of a specific person or persons. 5
13. Taxation of Other Income
1. Items of income of a resident of a Contracting State, wherever arising,
not dealt with in the foregoing Articles of this Convention are taxable only
in that State.
2.
The provisions of paragraph 1 shall not apply to income if the
beneficial owner of the income, being a resident of a Contracting State,
carries on or has carried on business in the other Contracting State through
a permanent establishment situated therein, or performs or has performed in
that other State personal services in an independent capacity from a fixed
base situated therein, and the income is attributable to such permanent
establishment or fixed base. In such a case the provisions of Article 6
(Business Profits) or Article 13 (Independent Personal Services), as the case
may be, shall apply.
3.
Notwithstanding the provisions of paragraph 1, gains derived by a
resident of a Contracting State from the alienation of real property (as
defined in paragraph 2 of Article 9 (Income from Real Property)) situated in
the other Contracting State, or of shares or other rights participating in
profits in a company whose assets consist of not less than 50 percent of real
property situated in that other Contracting State,-may
be taxed in accordance
s
with the domestic law of that other state.
With regard to Article 19, under paragraph 3, the United States retains the
right to tax a "United States Real Property Interest" (USRPI) as defined in
Section 897 of the U.S. Internal Revenue Code (or any successor provision)
as well as an interest in a partnership, trust, or estate, to the extent
attributable to a United States real property interest.87
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B. The Taxation Process Under the U.S.-Russian FederationTax Treaty
1.

Limitation on Benefits

1.
A person that is a resident of a Contracting State and derives income
from the other Contracting State is entitled under this Convention to relief
from taxation in that other State only if such person is:
(a) an individual;
(b) engaged in the active conduct of business in the first-mentioned state
(other than the business of making or managing investments, unless these
activities are banking or insurance activities carried on by a bank or
insurance company), and the income derived from that other State is
derived in connection with, or is incidental to, that business;
(c) a company the shares of which are traded in the first-mentioned State
on a substantial and regular basis on an officially recognized securities
exchange or a company which is wholly owned, directly or indirectly, by
another company that is a resident of the first-mentioned State and the
shares of which are so traded;
(d) a not-for-profit organization that is generally exempt from income
taxation in its Contracting State of residence, provided that more than half
of the beneficiaries, members, or participants, if any, in such organization
are entitled, under this Article, to the benefits of this Convention; or
(e) a person that satisfies both of the following conditions:
i)
more than 50 percent of the beneficial interest in such person,
or in the case of a company, more than 50 percent of the number of
shares of each class of the company's shares, is owned directly or
indirectly by persons entitled to the benefits of this Convention
under subparagraphs (a), (c) or (d), and
ii) not more than 50 percent of the gross income of such person
is used, directly or indirectly, to meet liabilities (including liabilities
for interest or royalties) to persons not entitled to the benefits of this
Convention under subparagraphs (a), (c) or (d).
2.
A person that is not entitled to the benefits of the Convention pursuant
to the provisions of paragraph 1 may, nevertheless, be granted the benefits
of the Convention if the competent authority of the State in which the
income arises so determines.
3.
For purposes of subparagraph (e)(ii) of paragraph 1, the term "gross
income" means gross receipts, or where a person is engaged in a business
which includes the manufacture or production of goods, gross receipts
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reduced by the direct costs of labor and materials attributable to such
manufacture or production and paid or payable out of such receipts. 8
With regard to Article 20, in the United States, the term "officially
recognized securities exchange" means the NASDAQ System owned by the
National Association of Securities Dealers, Inc., and any stock exchange
registered with the Securities Exchange Commission as a national securities
exchange for purposes of the Securities Exchange Act of 1934.89
2.

Capital

1. Capital represented by real property referred to in Article 9 (Income
from Real Property) owned by a resident of a Contracting State and situated
in the other Contracting State may be taxed in that other State.
2.
Capital represented by movable property forming part of the business
property of a permanent establishment which a resident of a Contracting
State has in the other Contracting State, or by movable property pertaining
to a fixed base available to a resident of a Contracting State in the other
Contracting State for the purpose of performing independent personal
services, may be taxed in that other State.
3.
Capital represented by ships, aircraft, and containers owned by a
resident of a Contracting State and operated in international traffic, and by
movable property pertaining to the operation of such ships, aircraft, and
containers shall be taxable only in that state.9
3.

Relieffrom Double Taxation

In accordance with the provisions and subject to the limitations of the law
of each Contracting State (as it may be amended from time to time without
changing the general principle hereof), each State shall allow to its residents
(and, in the case of the United States, its citizens), as a credit against the tax
on income, the income tax paid to the other Contracting State by such
residents (and, in the case of the United States, also such citizens).9 '
With regard to Article 22,
(a) It is understood that in the case of an individual resident in Russia who
is also a citizen of the United States, the credit required to be granted
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against the Russian tax on income will include a credit for the income tax
paid by such individuals to the United States imposed solely by reason
of citizenship, subject only to a limitation of such credit to the Russian
tax on income from all sources outside the Russian Federation.
(b) The Russian Federation agrees that an entity that is a resident of the
Russian Federation and at least 30 percent beneficially owned by residents
of the United States, and that has total corporate capital of at least
$100,000 (or the equivalent value in rubles), shall, in computing the profits
tax, be permitted deductions for interest, whether paid to a bank or another
person and without regard to the period of the loan, and for actual wages
and other remuneration for personal services. In the event that the Russian
law 'Tax on Profit from Enterprises and Organizations "92 (or a
substantially similar profits tax law) ceases to be in effect, such resident
will be permitted to continue to compute its tax in the manner stipulated by
such law, taking into account the provisions of this subparagraph (b).
Corporate capital includes the capital investment of all participants,
including residents of Russia, the United States, and third countries. In the
case of interest, the deduction may not exceed the limitation under Russian
tax law, as long as the limitation is not less than the London Inter-bank
Offered Rate ("LIBOR") plus a reasonable risk premium to be provided for
in the loan agreement.
(c) The Russian Federation agrees that if a banking, insurance, or other
financial business is carried on in Russia by a permanent establishment of
a United States resident, or by a resident of the Russian Federation that is
at least 30 percent beneficially owned by residents of the United States and
has total corporate capital of at least $100,000 (or the equivalent value in
rubles), such permanent establishment or resident of Russia shall be
permitted deductions for interest, whether paid to a bank or another person
and without regard to the period of the loan; and for actual wages and other
remuneration for personal services; provided that such person will apply
the tax rates in effect in accordance with the law on taxation of profits. In
the event that such law ceases to be in effect, such permanent
establishment or resident will be permitted to continue to compute its tax
in the manner stipulated by this subparagraph (c). Corporate capital
includes the capital investment of all participants, including residents of
Russia, the United States, and third countries. In the case of interest, the
deduction may not exceed the limitation under Russian tax law, as long as
the limitation is not less than the London Inter-bank Offered Rate

92.
Tax on Profit from Enterprises and Organizations, No. 2116-1, in VEDoMOSTY SSSR,Issue No.
11. Item No. 525 (1992).
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("LIBOR") plus a reasonable risk premium to be provided for in the loan
agreement. 93
4. Non-Discrimination
1.
A citizen of a Contracting State shall not to be subjected in the other
Contracting State to any taxation or any requirement connected therewith
which is other or more burdensome than the taxation and connected
requirements to which a citizen of that other State or of a third State, who is
in the same circumstances, is or may be subjected. This provision shall apply
to persons who are not residents of one or both of the Contracting States.
This provision shall not to be construed as obliging a Contracting State to
grant to citizens of the other Contracting State tax benefits granted by special
agreements to citizens of a third State.
2.
A resident of a Contracting State which has a permanent establishment
in the other Contracting State shall not, in that other State and with respect
to income attributable to that permanent establishment, be subjected to more
burdensome taxes than are generally imposed on residents of that other State
or of a third State which are carrying on the same activities. This provision
shall not be construed as obliging a Contracting State to grant to permanent
establishments of the residents of the other Contracting State tax benefits
granted by special agreements to permanent establishments of the residents
of a third State.
3.
Except where the provisions of paragraph 1 of Article 7 (Adjustments
to Income in Cases Where Persons Participate, Directly or Indirectly, in the
Management, Control or Capital of Other Persons), or paragraph 4 of Article
11 (Interest), or paragraph 4 of Article 12 (Royalties) apply, interest,
royalties, and other disbursements paid by a resident of a Contracting State
to a resident of the other Contracting State shall, for the purposes of
determining the taxable profits of the first-mentioned resident, be deductible
under the same conditions as if they had been paid to a resident of the firstmentioned State. Similarly, any debts of a resident of a Contracting State to
a resident of the other Contracting State shall, for the purposes of
determining the taxable capital of the first-mentioned resident, be deductible
under the same conditions as if they had been contracted to a resident of the
first-mentioned State.
4.
A company which is a resident of a Contracting State, the capital of
which is wholly or partly owned or controlled, directly or indirectly, by one
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or more residents of the other Contracting State, shall not to be subjected in
the first-mentioned State to any taxation or any requirement connected
therewith which is more burdensome than the taxation and connected
requirements to which other similar companies which are residents of the
first-mentioned State (whether owned by residents of that State or of a third
State) are or may be subjected.
5.
Nothing in this Article shall prevent a Contracting State from imposing
the tax described in paragraph 5 of Article 10 (Dividends).
6.
The provisions of this Article will, notwithstanding the provisions of
Article 2 (Taxes Covered), apply to taxes of every kind and description 4
5.

Mutual Agreement Procedure

1. Where a person considers that the actions of one or both of the
Contracting States will result for him in taxation not in accordance with the
provisions of this Convention, he may, irrespective of the remedies provided
by the domestic law of those States, present his case to the competent
authority of the Contracting State of which he is a resident or citizen.
2.
The competent authority will endeavor, if the objection appears to it
to be justified and if it is not itself able to arrive at a satisfactory solution, to
resolve the case by mutual agreement with the competent authority of the
other Contracting State, with a view to the avoidance of taxation which is
not in accordance with the Convention. Any agreement reached shall be
implemented notwithstanding any time limits or other procedural limitations
in the domestic law of the Contracting States.
3.
The competent authorities of the Contracting States shall endeavor to
resolve by mutual agreement any difficulties or doubts arising as to the
interpretation or application of the Convention. In particular, the competent
authorities of the Contracting States may agree:
(a) to the same attribution of income, deductions, credits, or
allowances of a resident of a Contracting State to its permanent
establishment situated in the other Contracting State;
(b) to the same allocation of income, deductions, credits, or
allowances between persons;
(c) to the same characterization of particular items of income;
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(d) to the same application of source rules with respect to particular

items of income;
(e) to a common meaning of a term; and
(f) to the application of the provisions of domestic law regarding
penalties, fines, and interest in a manner consistent with the purposes
of this Convention.
They may also consult together for the elimination of double taxation in
cases not provided for in the Convention.
4.
The competent authorities of the Contracting States may communicate
with each other directly for the purpose of reaching an agreement in the
sense of the preceding paragraphs. 5
The value of the competent authority process is illustrated by the political
dynamics of the Russian Federation excess wages tax. 6 The excess wages tax has
been a source of constant irritation for foreign companies seeking to employ
Russian workers. Two Western companies Alexander-& Alexander of Houston,
Texas, and American Express have asked the Department of Treasury to invoke
competent authority assistance in seeking appropriate modifications of the excess
wages tax or its elimination.' As a result of the ongoing tug of war with respect
to the excess wages tax, the Wall Street Journalreported September 14, 1994, the
comments of Russian Deputy Finance Minister Sergei Aleksashenko that "I think
it is guaranteed" that the excess wages tax will be removed, at least for nonRussian firms. 98 Robert D. Hormats, Vice Chairman, Goldman Sachs
International, former Assistant Secretary of State for Economic Policy, was
quoted as stating that the elimination of the excess wages tax "will reduce a
significant disincentive" for many firms to invest in Russia.
The noted Russian economist, Dr. Nikolai Shmelev, has queried "why our
leadership just cannot understand that the lower a tax is, the higher the tax yield
to the treasury is, and not vice versa?"'" This is, of course, a familiar position
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Id. art. 24.
96.
Russia's Terrible Taxes, WALL ST. J., Sept. 12, 1994, at A14. The "excess wages" tax is essentially
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propounded by supply side economists worldwide. In the case of Russia,
however, it must be remembered that, in the Soviet era, citizens in the Russian
Federation were effectively faced with a 100% tax on income. Because all income
originated with the State and was allocated by the State in accordance with its
centrally determined norms, governmental officials and the citizenry alike have
little realization of the terms and conditions of principles of taxation, which apply
in market economies. Thus, the comment of a Russian tax official quoted in The
Wall Street Journal that only about ten percent of the Russians required to file
personal tax returns are actually doing so should not be a surprise.'
6.

Exchange of Information

1. The competent authorities of the Contracting States shall exchange
such information as is necessary for carrying out the provisions of the
Convention or of the domestic laws of the Contracting States concerning
taxes covered by the Convention, insofar as the taxation thereunder is not
contrary to the Convention. The exchange of information is not restricted by
Article 1 (General Scope). Any information received by a Contracting State
shall be treated as confidential in the same manner as information obtained
under the domestic laws of that State and will be disclosed only to persons
or authorities (including courts and administrative bodies) involved in the
assessment, collection, or administration of, the enforcement or prosecution
in respect of, or the determination of appeals in relation to, the taxes covered
by the Convention. Such persons or authorities shall use the information
only for such purposes. They may disclose the information in public court
proceedings or in judicial decisions.
2.
In no case shall the provisions of paragraph 1 be construed so as to
impose on a Contracting State the following obligations:
(a) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;
(b) to supply information which is not obtainable under the laws or in
the normal course of the administration of that or of the other
Contracting State;
(c) to supply information which would disclose any trade, business,
industrial, commercial, or professional secret or trade process, or
information the disclosure of which would be contrary to public policy.
3.
If information is requested by a Contracting State in accordance with
this Article, the other Contracting State shall obtain the information to which
the request relates in the same manner and to the same extent as if the tax of
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the first-mentioned State were the tax of that other State and were being
imposed by that other State. If specifically requested by the competent
authority of a Contracting State, the competent authority of the other
Contracting State shall provide information under this Article in the form of
depositions of witnesses and authenticated copies of complete original
documents (including books, papers, statements, records, accounts, and
writings), to the same extent such depositions and documents can be
obtained under the laws and administrative practices of that other State with
respect to its own taxes.
For the purposes of this Article, the Convention shall apply,
4.
notwithstanding the provisions of Article 2 (Taxes Covered), to taxes of
every kind imposed by a Contracting State."°
7.

Members of DiplomaticMissions and ConsularOfficers

Nothing in this Convention shall affect the fiscal privileges of members of
diplomatic missions and consular officers or employees of a consular
establishment under the general rules of international law or under the
provisions of special agreements.'0 3
8.

Entry into Force

The Tax Treaty entered into force on the date of the exchange of ratification
instruments; its provisions became effective in the following manner:
(a) in respect of taxes withheld at source on dividends, interest, or
royalties, for amounts paid or credited on or after the first day of the second
month following the month in which the Convention enters into force;
(b) in respect of other taxes, for taxable periods beginning on or after the
first of January following the date on which the Convention enters into
force." 4
Upon entry into force of the provisions of this Convention in accordance
with this Article, the Convention between the United States of America and
the Union of Soviet Socialist Republics on Matters of Taxation,10 5 signed on
June 20, 1973 ("the 1973 Tax Convention") shall cease to have effect."°
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Where any greater relief from tax would have been afforded to a person
entitled to the benefits of the 1973 Tax Convention than under this
Convention, the 1973 Tax Treaty shall, at the election of such person,
continue to have effect in its entirety for the first taxable year with respect
to which the provisions of this Convention would otherwise have effect
under paragraph 2.17
9.

Termination of Treaty

This Convention shall remain in force until terminated by a Contracting
State. Either Contracting State may terminate the Convention at any time
after 5 years from the date on which the Convention entered into force, by
giving, through diplomatic channels, at least 6 months prior notice of
termination in writing. In such event, the Convention shall cease to have
effect:
a) in respect of taxes withheld at source, for amounts paid or credited on
or after the first of January following the expiration of the 6 month period;
b) in respect of other taxes, for taxable periods beginning on or after the
first of January following the expiration of the 6 month period."°8
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